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the company's operating expenses. 10 If, therefore, the question in- 
volved in the instant case were to come before these commissions 
it would seem that they would be entitled to take jurisdiction, since 
these rentals are part of the operating expenses and are therefore 
an element to be considered in fixing the rate to be charged by 
the lessee. 

In the view adopted by the Pennsylvania court there is no 
point of contact between the public and the lessor companies, since 
these fixed charges in no way affect public interest. Whether or 
not other jurisdictions would reach the same conclusion depends 
on whether they would consider such rentals an important element 
in determining the company's operating expenses, and, for that 
reason, a matter in which public interest is involved. If they take 
the position that these rentals are to be taken into consideration in 
determining the rate, there is then a point of contact between the 
public and the lessor company, and a commission would be justified 
in taking jurisdiction on that ground. Therefore if a similar case 
were to come before either the West Virginia or Oregon commis- 
sion, 11 it is probable that a different conclusion would be reached 
from that adopted by the Pennylvania court. 

W. H. N. 



The Constitutionality of Emergency Legislation Under 
the Police Power. — Can a legislature, to meet an emergency, en- 
act temporary legislation under its police power to an extent which 
would, as a permanent measure, be unconstitutional ? The Supreme 
Court of the United States has apparently rendered an affirmative 
answer to that question in two recent decisions. These cases in- 
volved the constitutionality of the so-called "Emergency Rent 
Laws ;" one x being an act of Congress passed for the District of 
Columbia, the other 2 an act passed by the Legislature of New 
York. In Block v. Hirsh, 3 where the act of Congress is construed, 
the facts are briefly as follows: Owing to abnormal housing con- 
ditions in the District of Columbia following the war, Congress 
passed a statute giving a tenant the right, during a period of two 
years, to remain in possession if his lease expired during that period. 
A commission was created to determine the amount of rental to 
be paid for the new term thus created and an appeal could be taken 
from its decision to the courts. The Supreme Court, by a five to 
four decision, upheld the constitutionality of this statute. 

The police power can be broadly divided into two classes, ( i ) 
where the use of property itself is regulated, and (2) where the rate 

10 Re West Virginia Central Gas Co., supra; Campbell v. Hood, supra. 

11 See note 9, supra. 

'Block v. Hirsh, 41 U. S. Sup. Ct. 458 (1921). 

2 Marcus Brown Holding Co. v. Feldman, 41 U. S. Sup. Ct. 465 (1921). 

"Note 1, supra. 
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to be charged for the use of the property is regulated. 4 In the first 
case there is no limit to the kind of property that may be regulated 
so long as the regulatory legislation serves a public need or interest. 
Therefore, the use of admittedly private property can be regulated, 
if it is to the public interest to do so. 5 The Supreme Court has been 
frequently called upon to determine whether or not the regulation 
is in fact for the public interest. It has held valid, at various times, 
as a constitutional exercise of this form of the police power, legis- 
lation regulating mining, 6 hours of labor in mines, 7 hours of labor 
for women, 8 billboards, 9 water divides in rural districts 10 sale of 
cigarettes, 11 height of buildings in certain sections of a city, 12 and 
trading stamps. 13 In the second class, however, where the rate to 
be charged for the use of the property is attempted to be regulated, 
there are constitutional limits both as to the kind of property that 
may be regulated and as to the extent to which the regulation may 
go. It is within this class that Block v. Hirsh 14 falls. 

In the Grain Elevator Cases 15 the doctrine was laid down that 
when property was "devoted to a public use" the charges for its 
use may be regulated by legislation under the police power. Later 
this doctrine was extended to include property which even though 
not "devoted to a public use," was yet "affected with a public 
interest." 16 When property became so affected it also became sub- 
ject to the regulation of charges under the police power. It is only 
when property falls within either of these classes that the rates for 
its use may be regulated. The court has consistently refused to lay 
down a definite rule for the application of these two tests. It has 
preferred to decide each case on its merits without reference to a 



*Freund, The Police Power, Chaps. 2, 4, 5, 11, 18. 

5 Welch v. Swasey, 214 U. S. 91, 53 L. Ed. 923 (1909) ; Barbier v. Connolly, 
113 U. S. 27, 28 L. Ed. 923 (1885) ; Freund, The Police Power, Chap. II. 

"Srickley v. Highland Boy Gold Mining Co., 200 U. S. 527, 50 L. Ed. 
581 (1005). 

'Holden v. Hardy, 169 U. S. 366, 42 L. Ed. 780 (1897). 

"Muller v. Oregon, 208 U. S. 412, 52 L. Ed. 551 (1907). This in effect 
overruled a previous decision where the court had held unconstitutional a 
law restricting the hours of labor for men. Lochner v. New York, 198 U. 
S. 45, 49 L- Ed. 937 (190S). 

' St. Louis Poster Co. v. St. Louis, 249 U. S. 269, 63 L. Ed. 599 
(1919)- 

10 Perley v. North Carolina, 249 U. S. 511, 63 L. Ed. 735 (1919). 

"Gundling v. Chicago, 177 U. S. 183, 44 L Ed. 725 (1900). 

"Welch v. Swasey, note 5, supra. 

13 Rast v. Van Deman, 240 U. S. 342, 60 L. Ed. 679 (1915). 

"Note 1, supra. 

15 Munn v. Illinois, 94 U. S. 113, 24 L. Ed. 77 (1876) ; Budd v. New York, 
143 U. S. 517, 36 L. Ed. 247 (1891); Brass v. North Dakota, 153 U. S. 
391, 38 L. Ed. 757 (1894). 

"German Alliance Co. v. Kansas, 233 U. S. 389, 58 L. Ed. 1011 (1914). 
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definite and inflexible rule. The court is the final judge as to 
whether property is either "devoted to a public use" or "affected 
with a public interest." " The cases show a growing inclination 
of the court to hold property, hitherto considered private, as "af- 
fected with a public interest," and after Block v. Hirsh 18 it may 
well be held that all property may, in an emergency and by force 
of compelling circumstances, become "affected with a public in- 
terest" so as to permit regulation of the charges for its use. 

Previous to 1917, all the legislation regulating charges was of 
a permanent character. The property had become permanently 
"affected with a public interest," so that the charges for its use 
could be regulated. In 1917, however, the Supreme Court was 
called upon to determine for the first time whether an emergency 
could temporarily affect a matter with a public interest so as to 
justify legislation under the police power. In the case of Wilson 
v. New, 19 in upholding the Adamson Act, the doctrine of the con- 
stitutionality of "emergency legislation" was first pronounced. Mr. 
Chief Justice White, in delivering the opinion of the court, says: 
"Although an emergency may not call into life a power which has 
never lived, nevertheless emergency may afford a reason for the ex- 
ertion of a living power already enjoyed." 20 This, it is submitted, 
indicates that an emergency may temporarily affect property with 
a public interest which is not permanently of such a nature. This 
theory Block v. Hirsh 21 affirms. In addition, however, it goes 
further and lays down apparently the principle that where the legis- 
lation regulating charges for property "affected with a public in- 
terest," is only temporary in character, it may go to an extent which 
would not be permitted, were the legislation intended as a perma- 
nent measure. To meet an emergency Congress was allowed tem- 
porarily to interfere by regulatory legislation with rights that could 
not be permanently disregarded. This the court justifies on the 
ground that it is only temporary and that the legislation is neces- 
sary to meet the emergency which has temporarly affected the rent- 
ing of private dwellings with a public interest. 

The second limitation on the police power, where it is exercised 
for the purpose of regulating the rates to be charged for the use of 
property, is that the legislation is unconstitutional if it violates the 
"due process" clause in case of an Act of Congress, or if it impairs 
the obligation of contracts, in the case of a state statute. These 
constitutional prohibitions have a much narrower scope in the case 
of police power legislation than in other cases. It is for the courts 



" Chicago, B. & Quincy R. R. Co. v. McGuire, 219 U. S. 549, 55 L. 
328 (1910) ; German Alliance Co. v. Kansas, note 16, supra. 
18 Note 1, supra. 
"243 U. S. 332, 61 L. Ed. 755 (I9I7)- 

M Wi1cnn v "NTpw OAl TT ^ 110 at twirp iaS. 
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243 U. b. 332, 61 L. i±.d. 755 (1917). 
Wilson v. New, 243 U. S. 332, at page 348. 
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a Note 1, supra. 
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to determine what that limit is, and beyond it the police power may 
not be extended. 22 

Were it not for the sanction of the police power the Rent Laws 
would clearly both violate the "due process" clause and impair the 
obligations of contracts. Yet under its sanction, they are held valid. 
Even so, they go to an extent never before permitted by previous de- 
cisions. A man's property is taken from his control and a use is in 
effect imposed upon it. A private contract, by which he was to get 
his private property back, is nullified, and instead his property is 
for a given period turned over to the use and control of another. 
Yet, since it is only temporary and necessary to meet an emergency, 
it is to be permitted. "A limit in time," says Mr. Justice Holmes, 
speaking for the majority, "to tide over a passing trouble, well may 
justify a law that could not be upheld as a permanent change." 

The minority, on the other hand, strongly dissents from this 
theory and contends that no legislation, which would be uncon- 
stitutional as a permanent measure under the police power, can 
become constitutional under the same power, if only a temporary 
measure. Mr. Justice McKenna, speaking for the majority, quotes 
from Ex parte Milligan : 28 "No doctrine involving more pernicious 
consequences, was ever invented by the wit of man than that any 
of its [the Constitution's] provisions can be suspended during any 
of the great exigencies of government." This doctrine, they rea- 
son, can be so extended that if the emergency be great enough, any 
or all of the constitutional prohibitions may be temporarily violated 
by the police power. It in fact destroys the idea of a police power 
restrained within constitutional limits and makes of it, what Mr. 
Justice McKenna calls an "unbounded power." 24 

It is impossible to predict the exact position which Block v. 
Hirsh 25 will occupy. Will it mark another step in the growth of 
the police power and the opening up of a new field for its exercise? 
Or will the court refuse to extend and apply the doctrine which it 
apparently lays down? The uncertainty of the answer indicates the 
importance of the decision. 

P. A. M. 

22 McLean v. Arkansas, 211 U. S. 539, 53 L. Ed. 315 (1909); California 
Reduction Co. v. Sanitary Reduction Works, 199 U. S. 306, 50 L. Ed 204 
(1905)- 

23 Note 1, supra. 

"For a very able article contending for the position adopted by the 
minority see, "The Police Power and the New York Rent Laws" by Geo. W. 
Wickersham, 69 U. of Pa. Law Review, 301. 

"Note 1, supra. 



